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Access to compulsory binding dispute resolution under the Law of the Sea Convention (LOSC): a survey of the issues

JCLOS Centre Days Workshop, September 21, 22, 2016
Draft 16 September 2016
The purpose of this workshop and this group of papers is to assess the experience that has been gained with the compulsory dispute resolution provisions of LOSC since it came into force. There is now a considerable body of jurisprudence on the interpretation and application of these provisions and the papers described below will take stock of that jurisprudence and attempt to assess whether these provisions have worked out as intended by the parties to the LOSC negotiations and the extent to which unanticipated issues might have arisen.    
September 21
Opening remarks and Introductions: Tore Henriksen and Øystein Jensen 12.15 – 12.30
Introduction: Presenter: Robin Churchill 12.30 – 13.15
An overview of Part XV and a retrospective providing comments on the number of cases, choice of forum, range of issues, range of parties etc; also discussing the central and controversial role that Part XV played in the negotiation and conclusion of the Convention and providing some discussion of the main elements of the travaux.
Characterizing the dispute: Presenter: James Harrison 13.15 – 14.00 
Is there a “dispute” and is there a dispute concerning “the interpretation and application of the Convention”? This has been an issue in a number of cases including older decisions such as Southern Bluefin Tuna (SBT), as well as more recent decisions such as Chagos and South China Sea. The issues here include the idea that a dispute can present itself in different ways; but also the idea that Part XV should not be used to litigate disputes that have little connection to LOSC. 
Break: 14.00 – 14.15
Precluding the Application of Part XV Section 1: Presenter: Nigel Bankes, 14.15 – 15.00
Taken together Articles 280, 281 and 282 provide a suite of possibilities by which parties deliberately (or perhaps unwittingly SBT) may avoid compulsory binding litigation. The scenarios include: (1) an article 281 agreement to use a particular means of dispute resolution of their own choice; (2) an article 282 regional or other agreement to adopt a procedure that entails a binding decision.  There are clearly different views on the interpretive approach to be taken to these articles as revealed by the majority and dissenting (Keith) positions in SBT and the award on jurisdiction in South China Sea. It is anticipated that this paper would also cover the somewhat different content of Article 283 (obligation to exchange views on mode of settlement) which has also been interpreted as a jurisdictional provision.


The General Exceptions: Article 297:  Presenter: Stephen Allen, 15.00 – 15.45
Article 297 is a convoluted provision which (contrary to its title) both specifically affirms the applicability of compulsory dispute resolution in some instances but also excludes it in others. The Article was the subject of considerable comment in the Chagos Award. 
Break 15.45 – 16.00
The Optional Exceptions: Article 298: Presenter: Keyuan Zou 16.00 – 16.45
Article 298 allows individual states to exclude certain categories of disputes from compulsory jurisdiction. The paper on Article 298 will provide an account of state practice under Article 298 and also discuss the relevant jurisprudence on Article 298 including Chagos, South China Sea and the Arctic Sunrise.
General Discussion: 16.45 – 17.30
September 22
The jurisdictional implications of the renvoi references in LOSC: Presenter: Kate Parlett 09.00 – 09.45
While LOSC codified much of the law sea in many cases it also refers to the continued applicability of other rules of international law, whether general or specific.  It is clear that such references make such norms part of the relevant law for the purposes of Part XV (article 293) but several decisions including Chagos, South China Sea and Arctic Sunrise suggest that these references may also have jurisdictional implications insofar as they may serve to expand the matters that may be considered to be disputes as to the interpretation or application of the Convention. 
Participating International Organizations and Dispute settlement under LOSC: Annex IX, Article 7. Presenter: Erik Franckx, 09.45 - 10.30
Break 10.30 – 10.45
Jurisdiction and admissibility issues associated with prompt release applications under Article 292 Presenter: Seline Trevisanut, 10.45 – 11.30
Closing Discussion: 11.30 – 12.00
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