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Indigenous rights in Canada: “Aboriginal Law” Context

Constitution Act, 1982

s.35 (1) The existing aboriginal and treaty rights of the aboriginal
peoples of Canada are hereby recognized and affirmed.



Canadian “Aboriginal Law™ and Indigenous Law Context

Treaties and Comprehensive Land Claims in Canada
Traités et revendications territoriales globales au Canada
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Land Claims Agreements / Modern Treaties




Modern Treaties in Canada

Legal nature of Land Claims Agreements:

 Negotiated, constitutionally protected Crown-Indigenous
agreements, basis for ‘nation-to-nation’ relationship

* Lengthy, sophisticated, comprehensive, contract-like
agreements

« Contentincludes: land management, wildlife management,
development assessment, land use planning, heritage
resources, economic development, resource royalties, protected
areas, expropriation, etc



Modern Treaties in Canada

“Modern treaties are intended to renew the relationship
between Indigenous peoples and the Crown to one of equal
partnership” (para 33)

“As expressions of partnership between nations, modern
treaties play a critical role in fostering reconciliation.
Through s. 35 of the Constitution Act, 1982, they have
assumed a vital place in our constitutional fabric.
Negotiating modern treaties, and living by the mutual rights
and responsibilities they set out, has the potential to forge a
renewed relationship between the Crown and Indigenous
peoples” (para 1)

First Nation of Nacho Nyak Dun v. Government of Yukon (SCC 2017)



Modern Treaties in Canada

“Modern treaties... attempt to further the objective of
reconciliation not only by addressing grievances over the
land claims but by creating the legal basis to foster a
positive long-term relationship... The treaty is as much
about building relationships as it is about the settlement of
ancient grievances. The future is more important than the
past. A canoeist who hopes to make progress faces
forwards, not backwards.” (para 10)

- Beckman v. Little Salmon/Carmacks First Nation (2010 SCC 53)




Co-Management in Canada’s North

« Core feature of modern treaties: co-management

« Co-Management Boards
— Composed of federal, territorial, and Indigenous treaty party reps
— Integrate the interests of land claim parties w direct representation

— Land, water, wildlife, dispute resolution, land use planning,
resource/project development

— Compromise between Indigenous parties’ desire for complete
control with fed gov’t insistence of control; power-sharing

« Co-Management and major projects
— Institutional basis for land use planning and project assessment



Modern Treaties

Yukon Agreements Gwich'in A g r e e m e n t s *

Carcross/Tagish First Naion Finai Agreement (2005) Comprehensive

memm——— (effective date)

Kiuane First Nation Finaf Agreement (2004)
Kwaniin Dun First Nation Final Agreement (2005)
Little Salmon/Carmacks First Nation Final Agreement (1938)
Selirk First Nation Finat Agreement (1397)

Taan Kwach'an Counct Final Agreement (2002)
Tesin Tinglt Counct Fina Agreement (1995)
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Northwest Territories

o LCAs — Gwich'in (1992), Sahtu
(1993), Tlicho (2005)

o 1998 - Mackenzie Valley Resource
Management Act (MVRMA)

o MVRMA governs EAs and LUPs in
NWT (except Inuvialuit Settlement
Region)

o MVRMA administered by the
Mackenzie Valley Environmental
Impact Review Board and the various
land use planning and land and water
boards under land claims

o MVRMA (and land claim agreements)
created and provided authorities to
co-management boards to carry out
land use planning, regulate the use of
land and water and, and to conduct
environmental assessments and
reviews of major projects
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24.2.2

2423

2424

The Planning Board shall have equal membership from nominees of the Gwich’in Tribal Council
and of government, not including the chairperson.

The head office of the Planning Board shall be in the settlement area.

The following principles shall guide land use planning in the settlement area:

(a) the purpose of land use planning is to protect and promote the existing and future wellbeing
of the residents and communities of the settlement area having regard to the interests of all
Canadians;

(b) special attention shall be devoted to:

(i) protecting and promoting the existing and future social, cultural and

economic well-being of the Gwich’in;

(i) lands used by the Gwich’in for harvesting and other uses of resources; and
(iii) the rights of the Gwich’in under this agreement;
(c) land use planning shall directly involve communities and designated Gwich’in

organizations; and

(d) the plan developed through the planning process shall provide for the conservation,
development and utilization of land, resources and waters.

GWICH'IN COMPREHENSIVE

LAND CLAIM AGREEMENT
VOLUME |

Canadit



243

24.3.1

2432

24312

24.3.13

ENVIRONMENTAL IMPACT ASSESSMENT AND REVIEW

All development proposals in the Mackenzie Valley, including development proposals in relation to
Gwich'in lands, shall be subject to the process of environmental impact assessment and review as
set out in 24.3.

(a) An Environmental Impact Review Board ("the Review Board™) shall be established as
the main instrument for the conduct of environmental impact assessment and review in
the Mackenzie Valley.

(b) The Review Board shall have equal membership from nominees of aboriginal groups and

of government, not including the chairperson. No less than one member of the Board
shall be a nominee of the Gwich'in Tribal Council.

An environmental impact review shall have regard to:

(a) the protection of the existing and future economic, social and cultural well-being of the
residents and communities in the Mackenzie Valley;

(b) the protection of the environment from significant adverse impact from the proposed
development; and

(c) in cases where the proposed development will likely result in a significant adverse impact

on the environment, the need for mitigative or remedial measures.

An environmental impact review shall include:

(a) the submission by the proponent of an impact statement in accordance with any guidelines

established by the Review Board or the panel;
(b) such analysis by the Review Board or the panel as is considered appropriate;

(c) public consultation or hearings in affected communities; and

GWICH'IN COMPREHENSIVE

LAND CLAIM AGREEMENT
VOLUME |

Canadit



The Gwich'in Settlement Region
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Northwest Territories

Proponent
Submits Application To,,

Water Board ' Land Use Planning Board
(Gwich’in, Sahtu)
(Sahtu, Wekeezhi, Gwich'in, or Mackenzie W e
Valley) Verifies if application is in line with land use

Returns Application To,.

if the risk for environmental . .
Mackenzie Valley Impact Review Board
Water Board B ishigh, application is i y Imp iew

forwarded to, =
(Sahtu, Wekeezhi, Gwich’in, or Mackenzie 2 *  Conductsenvironmental assessment
Va "ey) *  Holds public review (mandatory for Type A Licenses)
. Determinesif project risks significant environmental
A H . AR impact and/or public concern; may reject application
olds a publ i

[must get approval of rejection from Federal Minister)
. If norisk is found, may approve project with measures,
which must be approved by Federal Minister

e Screensproject for significant environmental
impacts

If risk isfound, project is referred for environmental impact review to,,

Independent Review Panel -

¢  Conducts public review Water Board

* Determines if project is likely to cause significant
adverse impactsto the environment and/or public (Sahtu, Wekeezhi, Gwich’in, or Mackenzie
concern Valley)

*  May accept application withconditions, or reject it
(both actions subject to approval from Federal e Writespermit or license withterms and conditions
Minister)

License/Permit is sent for approval to,,

Federal Minister

s May accept or reject license/permit; if
rejected, may add terms and conditions for re-

17
application




Nunavut Final Agreement

ARTICLE 11: LAND USE PLANNING

PART 1
PART 2
PART 3
PART 4
PART 5
PART 6
PART 7
PART 8
PART 9

Application .. ... ... . e 91
Planning Principles, Policies, Priorities and Objectives ................ 91
Land Use Plans .. ......... .. it 92
Nunavut Planning Commission (NPC) .......... ... ... ... ......... 93
Development and Review of Land Use Plans ........................ 96
Amendment and Periodic Review of Land Use Plans  ................. 98
Municipallties ... ... e 98
Interpretation . ... ... . e 98
Waste Clean-up .. ... e e e e 99

Agreement Between
the Inuit of the Nunavut Settlement Area
and Her Majesty the Queen in right of Canada
as amended

CONSOLIDATED VERSION
(amendments included herein are up to January 29, 2009)

Printed May, 2013

Bl [genandNothem  Afeires indiennes @
Affairs Canada etdu Nord Canada %

Modern Treaties
and Self-Government

Agreements*
(effective date)




Nunavut Final Agreement

Agreement Between
the Inuit of the Nunavut Settlement Area
and Her Majesty the Queen in right of Canada
as amended

ARTICLE 12: DEVELOPMENT IMPACT

PART 1 Definitions ... ...ttt e e et e e et e e e a e 101

PART 2  Nunawvut Impact ReviewBoard(NIRB) .. ................cciun... 101

PART 3  Relationship to the Land Use Planning Provisions . .................. 105

PART4  Screening of Project Proposals . . ...... .. ... . ... ... ... ... 106

PART 5  Review of Project Proposals by NIRB  ......... ... ... ... .. ...... 108 (menderts ncced i s v s 2,209
PART 6  Review by a Federal Environmental Assessment Panel ............... 111 e

PART 7 MOMIOTIZ . o .ottt ettt et et et e e e e e et et et e e et et e e e a s 114 RO inniit e

PART 8  Flexibility in Relation to Certificates ............................. 116

PART 9  Implementation . ... ........iiiinmtitie i, 116

PART 10 Enforeement . ..............iinii i 118

PART 11 Transboundary Impacts ........ ...ttt 119 anenen Bpeatice o
PART 12 AppHCAtion ... ... ...ttt 119 g (e1ective dare)



12.5.5

Nunavut Final Agreement

Matters Taken into Account

NIRB shall, when reviewing any project proposal, take into account all matters that
are relevant to its mandate, including the following:

(a) whether the project would enhance and protect the existing and future
well-being of the residents and communities of the Nunavut Settlement Area,

taking into account the interests of other Canadians;

(b) whether the project would unduly prejudice the ecosystemic integrity of the
Nunavut Settlement Area;

(c) whether the proposal reflects the priorities and values of the residents of the
Nunavut Settlement Area;

(d) steps which the proponent proposes to take to avoid and mitigate adverse
impacts;

(e) steps the proponent proposes to take, or that should be taken, to compensate
mterests adversely affected by the project;

(f) posting of performance bonds;

(g) the monitoring program that the proponent proposes to establish, or that
should be established, for ecosystemic and socio-economic impacts; and

Agreement Between
the Inuit of the Nunavut Settlement Area
and Her Majesty the Queen in right of Canada
as amended

CONSOLIDATED VERSION
(amendments induded herein are up to January 29, 2009)

Printed May, 2013

Bl [denendNothem  Afaires indiennes
Affairs Canada et du Nord Canada

Modern Treaties
and Self-Government

Agreements*
(effective date)




Nunavut Final Agreement

Guiding Inuit Qaujimajatuqangit Principles Agreement Between
the Inuit of the Nunavut Settlement Area
and Her Majesty the Queen in right of Canada
The NIRB continues to be guided by the following Inuit principles as amended

o ABBN1Y<Ie* - Inuuqatigiitsiarniq
Respecting others, relationships and caring for people.

o D*La ‘e - Tunnganarniq
Fostering good spirit by being open, welcoming and inclusive.

o AR % - Pijitsirniq
Serving and providing for family and/or community.

L dr\ qbﬂf‘“o"“ - Aaﬂlqaﬂgﬁnnlq CONSOLIDATED VERSION

(amendments induded herein are up to January 29, 2009)
Printed May, 2013

Decision making through discussion and consensus.

l* l Indian and Northern  Affaires indiennes
Affairs Canada et du Nord Canada

o ActL*o® - Pilimmaksarniq

Development of skills through observation, mentoring, practice, and effort.

Modern Treaties
and Self-Government

Agreements*
(effective date)

o AV o - Ikajuqtigiinniq
Working together for a common cause.

o bo® %% - Qanuqtuurniq
Being innovative and resourceful.

o <IN 10t bL /<o - Avatittinnik Kamatsiarniq
Respect and care for the land, animals and the environment.




Nunavut

o 1993 - Nunavut Land Claims
Agreement

o 2015 - Nunavut Planning and Project
Assessment Act (NuPPAA)

o Co-management boards responsible
for administrating project regulatory
processes in the territory: B

o Nunavut Planning Commission (NPC)

o Nunavut Impact Review Board
(NIRB)

o NIRB is responsible for impact
assessment in Nunavut

22



Submits Project Application To,,

-

Nunavut Planning Commission .

on Public Hearing To..

Review project proposal

. Perform conformity determination against approved
land use plans

. Refer to NIRB screening for cumulative impactconcems

Nunavut Water Board

Designated
Inuit
Organization

Territorial
Minister

Federal
Minister

Review activity proposad
Consolidate intervenor
commentstodetermine
T&C's

e  Screensproject for
ecosystemic, Socio-
economic impact as well
ascumuiative impact

- concerns
*  May propose amendmentsto Land Use Plans
Submits Screening Report To,,
Decides if national interest is at hand, and if so, refers Federal ¢ FormsPanel of Environmental

PP s Il or oj ect for Environmental Assessment to,,

Minister

Panel sends Environmental Assessment Reportto,,

Assessment, consisting of % appointees
from Territorial Minister and % from
Designated Inuit Organization

¢ Holdspublic hearing on Envircnmental
Assessment

Minister of
Environment

Federal

Federal i
Minister of

Minister
Environment

)

1
e Must makeEnvironmental Assessment
Report Public
e  Agree/Disagreewith project proceeding




Nunavut

Three Phases of the Review Process

Minister Refers Proposal to Review

Phase 1: Scoping & Guidelines Creation (approximately 90 days*)

Project NIRB Creates Parties @ NIRB
Proposal Draft Scoping Provide > Public Issues Final
Enters Review Document Input Meetings Guidelines

Phase 2: Draft Environmental Impact Statement (Draft EIS) @pproximately 160 days?)

Proponent
Submits
Draft EIS

NIRB
Conducts
Conformity
Review

Parties
Provide
Input

=\ NIRB
> @ Pre-Hearing
Public Conference
Meetings Decision

Phase 3: Final Environmental Impact Statement (Final EIS) @approximately 125 days’)

Proponent
Submits
Final EIS

NIRB
Conducts
Compliance
Review

Parties
Provide
Input

> @ > NIRB
. Final

Public
Meetings Report

Minister Makes Decision



Judicial Consideration: Land Use Planning

First Nation of Nacho Nyak Dun v. Government of Yukon (SCC 2017)

- “process for developing regional land use plans that ensures the meaningful
participation of First Nations in the management of public” resources in
settlement and non-settlement lands”
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Judicial Consideration: Project Assessment

Ka’s ‘Gee Tu First Nation v. Canada, 2007 FC 764

- “One of the central purposes of the Act was to provide an important role for
Aboriginals and other residents in resource management decisions in the
Mackenzie Valley... The Act repeatedly stresses the importance of providing a
process which recognizes the role of the local residents and their way of life in
the management of natural resources in the Mackenzie Valley. Numerous
provisions are included that provide for consultation with the various affected
communities.”

Qikigtani Inuit Association v Canada (1998 FC)

- “appointment of Inuit members to the Board does not alone mean that in
designing its rules of procedure the Board has met the requirement that it give
due regard to Inuit culture, customs and knowledge. Nor does it mean that the
purposes of the Agreement have been met. Participation by the Inuit who will
be affected by a particular decision is what is important”




Judicial Consideration: Consultation

Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC

“Consultation was required to help manage the important ongoing relationship
between the government and the Aboriginal community in a way that upheld the
honour of the Crown.”

« Duty to consult and accommodate applies in modern treaty contexts
« Duty is an additional source of participation rights

* Flows from constitutional principle of “Honour of the Crown”



Example: Baffinland Mary River Iron Mine,
Nunavut
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Example: Baffinland Mary River Iron Mine

« Land use conformity R (o
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-Steensby Part-

e LUP non-conform/
amendment (2018)

 NIRB review (2018-2022)

« NIRB recommend not
approve (May 2022)

* Minister decision??



Example: Baffinland Mary River Iron Mine

After careful consideration, the Board has concluded that there is potential for the Phase 2

Development Proposal to have significant and lasting adverse effects on marine mammals and

fish, caribou and other terrestrial wildlife, along with vegetation and freshwater. The Board

also finds that these ecosystemic effects may in turn lead to significant adverse socio-economic

effects on Inuit harvesting, culture, land use and food security.

The Board has decided that despite the best efforts of all involved in the development of more
than 250 commitments and the ICA, the potential for these significant adverse ecosystemic and
socio-economic effects cannot be adequately mitigated to allow the Phase 2 Development
Proposal to proceed at this time.

The Board has therefore concluded that the Phase 2 Development Proposal as assessed cannot

proceed at this time in a manner that will protect and promote the existing and future well-

being of the residents and communities of the Nunavut Settlement Area, and Canada in
general, and would also not be protective of the ecosystemic integrity of the Nunavut
Settlement Area.
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Insert Arnstein’s Ladder

8 Citizen Control

7 Delegation Citizen Control
6 Partnership

5 Placation

4 Consultation Tokenism

3 Informing

2 Therapy

Monparticipation
1 Manipulation



Emerging and Legacy Issues

O

UNDRIP/FPIC implementation
Decarbonization vs. Participation
“co-development” of law and policy
Self-government /jurisdiction/sectoral
Fiscal/funding arrangements
Revitalization of Indigenous laws
Treaty implementation challenges

Well-being gap persists

33

United Nations
DECLARATION
on the RIGHTS

of INDIGENOUS
PEOPLES




Tentative Observations

o LCAs consistent w UNDRIP?

o Article 18 (Indigenous participation)
o Article 28 (lands appropriated)

o Article 32 (project review / FPIC)

o Article 40 (dispute resolution)

34
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Addendum re Int’l Law and Indigenous
Rights in Canada

Customary international law — monist
Treaty law - dualist
Cdn courts less open to int’l law than Scandinavian courts

Notwithstanding Ominayak, Art 27 ICCPR not an effective part of
the discourse in domestic law

Cda has not ratified ILO 169 and unlikely to do so

Cda joined OAS (1990) but like US not a party to the Convention —
but see the Declaration on the Rights of Man

Hence the focus on UNDRIP

Now have cautiously worded federal and BC implementation
statutes

Research question: to what extent are modern treaties consistent
with the Declaration?



